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serve respondents with a list of any re-
buttal expert witnesses and a rebuttal
report prepared by each such witness
not later than 10 days after the dead-
line for service of respondent’s expert
reports. Aside from any information re-
quired by paragraph (c), a rebuttal re-
port shall be limited to rebuttal of
matters set forth in a respondent’s ex-
pert reports. If material outside the
scope of fair rebuttal is presented, a re-
spondent may file a motion not later
than 5 days after the deadline for serv-
ice of complaint counsel’s rebuttal re-
ports, seeking appropriate relief with
the Administrative Law Judge, includ-
ing striking all or part of the report,
leave to submit a surrebuttal report by
respondent’s experts, or leave to call a
surrebuttal witness and to submit a
surrebuttal report by that witness.

(b) No party may call an expert wit-
ness at the hearing unless he or she has
been listed and has provided reports as
required by this section. Each side will
be limited to calling at the evidentiary
hearing 5 expert witnesses, including
any rebuttal or surrebuttal expert wit-
nesses. A party may file a motion seek-
ing leave to call additional expert wit-
nesses due to extraordinary cir-
cumstances.

(c) Each report shall be signed by the
expert and contain a complete state-
ment of all opinions to be expressed
and the basis and reasons therefor; the
data, materials, or other information
considered by the witness in forming
the opinions; any exhibits to be used as
a summary of or support for the opin-
ions; the qualifications of the witness,
including a list of all publications au-
thored by the witness within the pre-
ceding 10 years; the compensation to be
paid for the study and testimony; and a
listing of any other cases in which the
witness has testified as an expert at
trial or by deposition within the pre-
ceding 4 years. A rebuttal or
surrebuttal report need not include any
information already included in the
initial report of the witness.

(d) A party may depose any person
who has been identified as an expert
whose opinions may be presented at
trial. Unless otherwise ordered by the
Administrative Law Judge, a deposi-
tion of any expert witness shall be con-
ducted after the disclosure of a report
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prepared by the witness in accordance
with paragraph (a). Depositions of ex-
pert witnesses shall be completed not
later than 65 days after the close of
fact discovery. Upon motion, the Ad-
ministrative Law Judge may order fur-
ther discovery by other means, subject
to such restrictions as to scope as the
Administrative Law Judge may deem
appropriate. A party, however, may not
discover facts known or opinions held
by an expert who has been retained or
specially employed by another party in
anticipation of litigation or prepara-
tion for hearing and who is not listed
as a witness for the evidentiary hear-
ing.

[74 FR 1826, Jan. 13, 2009]

§3.32 Admissions.

(a) At any time after thirty (30) days
after issuance of complaint, or after
publication of notice of an adjudicative
hearing in a rulemaking proceeding
under §3.13, any party may serve on
any other party a written request for
admission of the truth of any matters
relevant to the pending proceeding set
forth in the request that relate to
statements or opinions of fact or of the
application of law to fact, including
the genuineness of any documents de-
scribed in the request. Copies of docu-
ments shall be served with the request
unless they have been or are otherwise
furnished or are known to be, and in
the request are stated as being, in the
possession of the other party. Each
matter of which an admission is re-
quested shall be separately set forth. A
copy of the request shall be filed with
the Secretary.

(b) The matter is admitted unless,
within ten (10) days after service of the
request, or within such shorter or
longer time as the Administrative Law
Judge may allow, the party to whom
the request is directed serves upon the
party requesting the admission, with a
copy filed with the Secretary, a sworn
written answer or objection addressed
to the matter. If objection is made, the
reasons therefor shall be stated. The
answer shall specifically deny the mat-
ter or set forth in detail the reasons
why the answering party cannot truth-
fully admit or deny the matter. A de-
nial shall fairly meet the substance of
the requested admission, and when
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good faith requires that a party qualify
its answer or deny only a part of the
matter of which an admission is re-
quested, the party shall specify so
much of it as is true and qualify or
deny the remainder. An answering
party may not give lack of information
or knowledge as a reason for failure to
admit or deny unless the party states
that it has made reasonable inquiry
and that the information known to or
readily obtainable by the party is in-
sufficient to enable it to admit or deny.
A party who considers that a matter of
which an admission has been requested
presents a genuine issue for trial may
not, on that ground alone, object to the
request; the party may deny the mat-
ter or set fourth reasons why the party
cannot admit or deny it.

(c) Any matter admitted under this
rule is conclusively established unless
the Administrative Law Judge on mo-
tion permits withdrawal or amendment
of the admission. The Administrative
Law Judge may permit withdrawal or
amendment when the presentation of
the merits of the proceeding will be
subserved thereby and the party who
obtained the admission fails to satisfy
the Administrative Law Judge that
withdrawal or amendment will preju-
dice him in maintaining his action or
defense on the merits. Any admission
made by a party under this rule is for
the purpose of the pending proceeding
only and is not an admission by him
for any other purpose nor may it be
used against him in any other pro-
ceeding.

[43 FR 56865, Dec. 4, 1978, as amended at 50
FR 53305, Dec. 31, 1985]

§3.33 Depositions.

(a) In general. Any party may take a
deposition of any named person or of a
person or persons described with rea-
sonable particularity, provided that
such deposition is reasonably expected
to yield information within the scope
of discovery under §3.31(c)(1) and sub-
ject to the requirements in §3.36. Such
party may, by motion, obtain from the
Administrative Law Judge an order to
preserve relevant evidence upon a
showing that there is substantial rea-
son to believe that such evidence would
not otherwise be available for presen-
tation at the hearing. Depositions may
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be taken before any person having
power to administer oaths, either
under the law of the United States or
of the state or other place in which the
deposition is taken, who may be des-
ignated by the party seeking the depo-
sition, provided that such person shall
have no interest in the outcome of the
proceeding. The party seeking the dep-
osition shall serve upon each person
whose deposition is sought and upon
each party to the proceeding reason-
able notice in writing of the time and
place at which it will be taken, and the
name and address of each person or
persons to be examined, if known, and
if the name is not known, a description
sufficient to identify them. The parties
may stipulate in writing or the Admin-
istrative Law Judge may upon motion
order that a deposition be taken by
telephone or other remote electronic
means. A deposition taken by such
means is deemed taken at the place
where the deponent is to answer ques-
tions.

(b) The Administrative Law Judge
may rule on motion by a party that a
deposition shall not be taken upon a
determination that such deposition
would not be reasonably expected to
meet the scope of discovery set forth
under §3.31(c), or that the value of the
deposition would be outweighed by the
considerations set forth under §3.43(b).
The fact that a witness testifies at an
investigative hearing does not preclude
the deposition of that witness.

(c)(1) Notice to corporation or other or-
ganization. A party may name as the
deponent a public or private corpora-
tion, partnership, association, govern-
mental agency other than the Federal
Trade Commission, or any bureau or
regional office of the Federal Trade
Commission, and describe with reason-
able particularity the matters on
which examination is requested. The
organization so named shall designate
one or more officers, directors, or man-
aging agents, or other persons who con-
sent to testify on its behalf, and may
set forth, for each person designated,
the matters on which he or she will
testify. A subpoena shall advise a non-
party organization of its duty to make
such a designation. The persons so des-
ignated shall testify as to matters
known or reasonably available to the
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